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To:  San Juan County Council 

 

cc: Pete Rose, Randall K. Gaylord   

 

From:  Common Sense Alliance 

 

Date:  May 4, 2010   

 

Re:  Comments on Revised CAO Work Plan 

 

 

Introduction 
 

The Common Sense Alliance hereby submits its comments on the Revised CAO Work Plan issues 

discussed in  http://www.sanjuanco.com/Docs/CAgendadocs/05-04-2010/CAOWorkPlan 

050410.pdf, which is posted with the agenda for the May 4, 2010, Special Meeting.  These 

comments generally follow the order of items set forth in the CAOWorkPlan document.  There 

are additional comments at the end of this document.   

 

We first provide a summary of the important work plan issues that should be considered by the 

Council in the interest of enabling true public participation, due process, and fundamental 

fairness, considering all that is at stake for the people of San Juan County. 

 

We appreciate this opportunity to be part of the solution for our community. 

 
Summary Comments 

 
1. CAO Update should remain top priority for 2010 
2. Address critical areas in the shorelines together with all other critical areas  
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3. List the problems, if any, identified after considering BAS, before considering potential 
regulatory approaches or other solutions  

4. Establish the CAO update process and schedule by Resolution 
5. Identify the species for Habitat Conservation Areas as soon as practical 
6. Engage only experts with unquestionable independence and integrity 
7. Confirm that no BAS has yet been adopted by the County 
8. Conduct a Public Hearing to determine whether there are noncontroversial areas where 

it is not necessary to engage an scientific expert 
9. Address all interrelated issues together  
10. Consider “Hot Button” issues as early in the process as practical 
11. Confirm that the County Council is not considering an SMP Segment Update at this time 
12. Confirm for the record that the Citizen’s Committee Draft CAO is no longer under 

consideration by the County Council 
13. Do not cut corners or allow the process to be rushed 
14.  Do not bypass the Planning Commission 
15. Conduct formal hearings on all important policy issues, including but not limited to the 

“Hot Button Issues” 
16. Conduct a hearing on the WAC BAS criteria regarding references and local science 

submitted for BAS consideration 
17. Conduct a hearing before accepting any expert’s BAS synthesis, to allow the public to 

ask questions regarding the conclusions  
18. Agree with Planning that dock regulation should be limited to DNR lease requirements 
19. Do not concede the FEMA Bio-op issues at this time 
20. Consider CARA with this CAO Update 
21. Continuing Planning Department bias undermines the Update process 
 

 
Comments on: “CAO Update – Basic Requirements” 

 
Paragraphs 1-3:  These paragraphs (as well as paragraphs 4 -10) restate certain statutory and 

state regulatory requirements.  We encourage the County to follow the law, to impose only those 

restrictions on land use that are required by state law, and to be prepared to fight to defend the 

rights of San Juan County citizens against excessive regulation and the agendas of outside 

agencies and special interest groups to the detriment of life in the San Juan Islands. 

 
Paragraph 4 (Impact of Agricultural Activities):  The County must consider the impact of 

agricultural activities upon the functions and values of the critical areas it is charged to protect.  

We believe that this requires a recognition that agricultural uses contribute to the cumulative 

impact of human activity on critical areas and that agriculture must bear its proportionate share 

of the burden of protecting the functions and values of our critical areas.  The burden must not 

be placed disproportionately upon individual land owners seeking to make only residential use of 

property in San Juan County.  We recognize that agriculture is very important in the County, that 



San Juan County Council 

May 4, 2010 

Page 3 
 
it is important to the character and culture of the islands and to individual and community 

livelihoods, and that it promotes community self-sufficiency.  Nevertheless, ignoring any causes 

of environmental issues (as we have under the moratorium on regulation of agriculture) is bad 

policy that is unfair and ultimately destined to fail.  Let’s identify any real problems, get all of the 
building blocks on the table, and build a solution that works fairly for all San Juan islanders. 
 
Paragraphs 8, 9 and 10 (Flexibility to Craft Local Solutions):     These provisions recognize the 

flexibility granted the County in addressing the protection of critical areas and that the County 

“may protect critical areas in different ways or may allow some localized impacts to critical areas, 

or even the potential loss of some critical areas” as long as the functions and values are protected 

on an ecosystem level.  Understanding this concept is critical to our ability, as a County, to 

appropriately balance all of the goals of the GMA and to distribute the cost of protecting critical 

areas fairly to all who will benefit from them. 

 
Paragraph 11 (Continuing Bias in the Planning Department):  Unlike the other paragraphs in this 

section of the Planning Department document, Paragraph 11 does not restate the law.  Instead, 

at least in subparagraphs b and c, it sets forth as conclusions propositions that are not supported 

by BAS – because the County has yet to review and adopt BAS for purpose of this CAO Update.  
This section demonstrates the bias

1
 that we have repeatedly sought to bring to the attention of 

the County and have eliminated.
2
   

 
Paragraph 11b makes assertions as if they were established facts when they are, at best, 

premature.  None of these findings is logically possible -- or legally permissible -- prior to 

the adoption of BAS by the County Council.  Nevertheless, the Planning Department 
insists on seeking to prejudice the process and the thinking of the Council and the 
community by asserting mere suppositions as facts.  Although it is premature to argue 

about the merits of any of these assertions (before we have adopted BAS), it is essential 

that the Council act now to protect and preserve the possibility of fair public participation 

and decision making regarding these critical issues.      

 

                                                
1
  We also note such bias in the “San Juan County CAO Update Work Plan (April 24, 2010 Discussion Draft)” 

document which was attached to the County Council Agenda of April 27, 2010.  In numerous places this document 

discussed confirming certain strategies or approaches to the CAO update that have not previously been discussed in 

any open County Council meeting since January 15, 2009.  In the most egregious example, Planning Department 

proposes to: “Confirm intent to adopt existing local science indicating that forage fish spawning beaches need 

overhanging vegetation (& don’t hire a scientist for that issue).”  (Page 2 of 6.)   We object to this proposal because 

the County Council has committed to review BAS, not simply to accept proffered science without rigorous review and 

peer review.  In this case, we do not believe that the science is as clear as the Planning Department suggests.  The 

choice of the verb “confirm” instead of “suggest” or “recommend” in promoting these new proposals confirms our 

concern regarding the bias within the Planning Department, which appears to be continuing unmitigated and 

threatens to undermine the CAO review process and public confidence in its County government.  
2
  As taxpayers, we are also outraged that the Planning Department continues to waste scarce County 

resources particularly, in this time of budget crisis (e.g., staff time, paper and ink, not to mention this Council’s time).  
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Paragraph 11c again blatantly ignores the fact that San Juan County has yet to adopt BAS 

by asserting that “BAS indicates . . .” There is no BAS for San Juan County, however, until 

the County Council as the legislative branch of the County adopts it.  Here, however, the 

Planning Department is not simply asserting facts that have not been established by BAS, 

it is also seeking to advance an improper legal standard for consideration by the County.   

Contrary to the assertion in Paragraph 11c, the County is not required to “better 
protect.”   

 

If the BAS, once adopted, reveals that our current substantive UDC provisions are 

protecting our critical areas, then no substantive changes are warranted and no further 

restriction on land use would be appropriate.  To the extent the County wants to “better 

protect” any particular critical area or type of critical area, it should do so without 

imposing additional burdens on existing or legally permitted uses or development.  This 
continuing bias toward “better protection” at the expense of property owners, when 
the current rules have not been proven to be inadequate, is simply wrong and should 
not be tolerated by the County Council. 

 
Comments on: “CAO Work Plan Variables” 

 
Paragraph 1 (Where does CAO fit within the larger work plan): We agree that the CAO 

review/update should remain the County’s top planning priority in 2010.   

 
Paragraph 2 (Selection of appropriate scientists beyond Adamus):  We do not believe that 

reliance upon internal resources or state agency personnel will result in public confidence in the 

objectivity and independence of the findings and advice.  We believe that members of the 

community are quite reasonably suspicious regarding the recommendations of certain agencies 

because they appear to push counties into adopting greater land use restrictions than may be 

necessary to protect the functions and values of critical areas.  The County is required to adopt a 

CAO that protects critical areas in a manner that is consistent with an appropriate balancing of 

the GMA goals – not an ordinance that provides for theoretical “better protection.” 

 

We believe that it would be wise to engage outside experts with established credentials and 
unquestionable independence and scientific integrity.  In the interest of avoiding conflicts of 

interest that undermine public confidence in the process, the County should not engage or rely 
upon the scientific opinions of anyone associated formally or informally with any special 
interest group or state or Federal agency responsible for regulation in these areas.

3
      

 

                                                
3
  The Planning Department appears predisposed to contract with particular individuals regarding certain 

subject matter areas notwithstanding questions regarding conflicts of interest.  “San Juan County CAO Update Work 

Plan (April 24, 2010 Discussion Draft)” document, which was attached to the County Council Agenda of April 27, 2010 

at Page 2 of 6 (item “i”).   
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Regarding concerns about the availability of outside scientists “when we need them” (page 3 of 

the Paragraph 2c), we urge the County to do this right and not cut corners in the interest of 
short term expediency.  If we have to wait, or revise our work plan, to accommodate securing 

needed scientific guidance, so be it.  This is too important to compromise the process and risk 

loss of public confidence. 

 

We agree that outside independent scientific experts are probably needed regarding marine 

habitat issues.  Whether we need additional scientific experts regarding residential or commercial 

stormwater management should be determined based on BAS conclusions with respect to 

protecting wetland functions and values and, in particular, wetland buffer requirements that may 

be proposed.
4
      

 
Paragraph 3a (Synthesis of BAS):  We object to the conclusion that BAS is “already completed for 

salmon and eelgrass habitat.”  On January 5, 2010, the County Council agreed that it would adopt 

BAS for San Juan County by Resolution.  We are not aware of any County Council Resolution 

adopting BAS for these areas.  The County Council should confirm that the statement in 
Paragraph 3a is incorrect and that, to date, it has not adopted BAS for any critical areas.  We 

also believe that the public has a right to know what references and/or statements of findings 

and conclusions the Planning Department believes support Paragraph 3a as representing BAS for 

San Juan County.  

 
Paragraph 3b (Synthesis of BAS):  We also strenuously object to the proposition that the County 

should simply “rely on existing documents without SJ specific synthesis.”  We submit that it is the 
“SJ specific synthesis” that makes something BAS for San Juan County.  We also have concerns 

regarding types of documents that the Planning Department suggests we rely upon regarding 

these complex policy issues.  

 
• Documents from Other Jurisdictions.  We urge the County to remember what our 

mothers often repeated:  “Would you jump off a bridge just because someone else 

did?”  Here, of course, the question is whether the County should impose 

unnecessarily restrictive rules on our neighbors just because another county may 

have done so.  (We say may because another county may have been addressing 

specific local conditions that do not exist here).       
• State Agency Documents.  The County Council has a responsibility to the people of 

San Juan County.  We believe that it is clear that some state agencies are pursuing 

agendas that are not consistent with our best interests in San Juan County.  

Indeed, it appears that some agencies are seeking to impose severe restrictions on 

                                                
4
  As discussed further below (regarding Paragraph 7), we strenuously object to the effort to bifurcate the 

issues of water quality for the purpose of imposing additional restrictions notwithstanding anticipated wetland 

buffers in the absence of BAS on the subject.   
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San Juan County -- either to help make up for poor stewardship down sound or, 

paradoxically, because we have already done a better job than other counties in 

protecting our environment.  It is the County Council’s job to protect both critical 
areas and the people of San Juan County.   Achieving appropriate protection for 

our environment and our community requires each party in the process (e.g., the 

public, citizens organizations, special interest groups, state agencies and the 

County Council) to do its part.  If any party simply gives in, it is unlikely that we will 

get appropriately balanced CAO regulations. 

• Individual Scientific Reports.  Finally, we cannot accept the suggestion that the 

County should rely on unspecified “individual scientific reports.”  The County 

should not agree to adopt any scientific reports without appropriate public 

hearings on the specific documents that are proposed as BAS for the County.      

We agree that there may be areas in which there is no controversy and regarding which it may be 

unnecessary to engage outside experts.  The County Council should identify such areas and 
conduct a public hearing regarding the appropriateness of adopting specified existing 
documents as our BAS on those specific issues.  In this way, it may be possible to proceed with 

reduced cost while preserving public confidence in the process. 

 
Paragraph 4 (Approach):  We agree that the County should work toward complete compliance 

with CAO requirement of the GMA.  We further urge the County to schedule the process to 
address interrelated issues at the same time.  For example, habitat functions and values of 

wetlands should be addressed with associated fish and wildlife habitat provisions to avoid 

potentially conflicting conclusions regarding appropriate regulations, and potentially missing 

opportunities to protect applicable functions and values through less restrictive regulations.  

Contrary to the suggestion of the Planning Department (see Paragraph 7), we believe that  all 

potential approaches to protecting water quality functions should be addressed at the same 

time--after the adoption of BAS. 

 

We believe that the County should move forward now to discuss our regulatory philosophy 
regarding nonconforming uses and structures, “reasonable use” exceptions, and related 
administrative provisions that will affect the practical impact of CAO provisions on the people 
of San Juan County.  We understand that some conclusions regarding these matters may be 

affected by the BAS ultimately adopted by the County as applied to certain situations, but we 

believe these issues should be considered early because decisions regarding these matters may 
affect how people view the potential additional substantive regulations to be considered in the 
CAO update process.  Stated simply, unless the people know exactly what a non-conforming 

designation will mean, they cannot rationally evaluate what any of the proposed substantive 

provisions will really mean to them or their neighbors.   Unless islanders understand what a non-
conforming designation will mean, as a practical matter, they will not be able to participate 
constructively in the process. 
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We do not understand why Critical Aquifer Recharge Areas are not included in the work plan.  

The Ordinance adopting the current CARA provisions provided that the CARA overlay district will 

remain in effect only until December 2, 2010.  Ordinance No. 52-2008 (page 43 of 44).  

Furthermore, the considerable overlap in functions between the CARA critical areas and wetland 

critical areas warrants consideration of both at the same time.   The County Council should 
include critical aquifer recharge areas in the current CAO update.  
 
Paragraph 5 (Marine Critical Areas):  We believe, based on the Planning Department comments, 

that there may confusion regarding the interaction between the CAO and SMP.  It is our 
understanding the Council is NOT considering an advance SMP Segment Update at this time.  
The Council should confirm this decision to avoid potential confusion as we move through the 

CAO update process. We understand that it intends to address only the GMA critical areas – 

including those that exist within shoreline areas.  It is well established that not all shoreline 
areas are considered critical areas subject to protection under the CAO.  Areas within the 
shorelines of the state are only considered critical areas when they qualify for critical area 
designation based on the definition of critical areas in RCW 36.70A.030(5) and have been 
designated as such by the County pursuant to RCW 36.70A.060(2).   
 
Accordingly, the County must first identify which habitat conservation areas (or other areas) 
within the shorelines meet the definition for protection under the CAO.  We believe that the 

County should address critical areas within the shoreline now, along with all other critical areas, 

to produce a fully compliant CAO.  We understand that this will require identifying critical areas 

of all kinds (i.e., wetlands, fish and wildlife habitat conservation areas, frequently flooded areas 

and geologically hazardous areas, and CARAs) within the shoreline.   

 

We must again object to the continuing bias demonstrated by the Planning Department in 

continuing to advocate use of the Draft CAO and Citizen’s Committee Recommendations.  

 

• Even though the County has not yet adopted BAS, the Planning Department 

suggests that our bulkhead regulations will need to be revised.  The Planning 

Department is apparently intent on ignoring the decision of the Council setting 

aside the draft CAO produced by the flawed Citizen Committee process, 

inexplicably suggesting that “draft amendments already developed by the CAO 

committee” should be used.
 5

 This suggestion is inconsistent both with the 

                                                
5
  Based on the direction of the Council on January 5, 2010, not to “move forward at this time with the current 

draft uplands CAO update,” the only provisions that should be considered at this time and evaluated considering BAS 

are the existing UDC provisions.  We thought that the defect in the development of the Draft CAO was recognized by 

the Council and that the Council had committed to start over and do it right.  Notwithstanding this clear direction 

from the County Council, however, the Planning Department has continued to discuss the draft CAO publically (e.g., 
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direction of the Council on January 5, 2010, GMA requirements, CTED guidance, 

and Resolution 12-2010 because those “draft amendments” were not prepared 

considering BAS and were not based on any identified problems with the current 

regulations.       

• We also object to the suggestion that “draft amendments already prepared by the 

Water Resources and Marine Resources Committees” regarding desalinization 

system discharge should be used by the County.  It is not appropriate to use any 

proposal that has “already” been developed because by definition any such 

proposal was developed without considering BAS – since the County Council has 

yet to identify and adopt any BAS for San Juan County.  

• The Planning Department also suggests that we need revised regulations regarding 

“shading of forage fish spawning beaches” prior to the adoption of BAS.  While 

acknowledging insufficient information – “(input from a coastal geomorphologist 

needed)” – the Planning Department also prematurely suggests the need to revise 

regulations regarding shoreline vegetation.   

This continuing predisposition on the part of the Planning Department is inappropriate and 
risks prejudicing the process by confusing the public regarding the applicable requirements and 

the options available to the County.  

 
Paragraph 6 (Incorporate FEMA bio-op requirements):   The Planning Department would have 

the County surrender and adopt the onerous provisions of the FEMA Model Ordinance based on 

the Biological Opinion of the U.S. Dept. of Fish and Wildlife and National Marine Fisheries Service 

without even considering BAS for San Juan County.  We submit that to do so would violate RCW 

82.02.020 (requiring retention of 65% native vegetation) and RCW 36.70A.172 (requiring 

                                                                                                                                                          
League of Women Voters Meeting on San Juan Island) as if it were still under consideration and included the 

following in its work plan: 

 

Review existing regulations & CAO Committee Draft. Revise draft based on public 

comment, Council direction and adopted science. Add shoreline Critical Areas using 
CAO committee recommendations.  

 

“San Juan County CAO Update Work Plan (April 24, 2010 Discussion Draft)” document, which was attached to the 

County Council Agenda of April 27, 2010 at Page 5 of 6 (item 3) (emphasis added).   This position appears 

inconsistent with the decision of the County Council on January 5, 2010, and with Resolution 12-2010.   

 

To avoid further confusing the public, we ask the County Council to state specifically for the record that the draft 
CAO is not still under consideration by the County.  We further recommend that the FAQs on the Planning 

Department webpage at http://www.sanjuanco.com/cao/cao_faqs.aspx  should be removed since they refer to the 

citizen’s committee and other information that is now inaccurate.  
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consideration of BAS) in that the County would be adopting CAO provisions without considering 

BAS.  We further note that just because FEMA agreed to incorporate certain terms does not make 

them BAS.   

 

We simply cannot understand why the County should simply roll over and adopt provisions that 

will injure numerous San Juan County residents, (1) while many other Puget Sound counties are 

still resisting this Federal interference with local decision making, (2) prior to any potential 

revisions to the Model Ordinance based on comments that were only due on April 5, 2010, and 

have yet to be considered by the Federal government, (3) when compliance with those 

requirements is not due prior to September 2011.  We urge the County Council not to accept 
this recommendation prematurely.    
 
Paragraph 7 (Protection of Water Quality):  We object to the suggestions in Paragraph 7a 

because they are not supported by BAS.  More important, we object to the suggestion that the 

regulations governing wetlands should be bifurcated based on functions in order to impose both 

buffers (based on wildlife habitat) and additional development regulations to “deal with the 

protection of water quality,” imposing specific stormwater requirements and development 

limitations that also have not been established considering BAS.  This proposed approach appears 

likely to result in duplicative, rather than alternative, approaches to protecting the water quality 

function of wetlands.  (We believe that it appears likely, although we will not know until the BAS 

has been adopted, that the buffers for protection of habitat functions may be sufficient to 

protect water quality without the imposition of additional types of development restrictions.)  

The County should not prejudice the process by making substantive regulatory decisions 
regarding water issues prior to adopting BAS.   
 

We urge the Council to consider the BAS synthesis, the findings of its experts, and testimony 

received from the public before selecting among potential alternative approaches to the 

protection of wetland functions.  Failure to follow this process would be inconsistent with CTED 

guidance (CTED: Technical Bulletin 1.2 at 1-2 (September 6, 2002)) for CAO updates and the 

requirements of RCW 36.70A.172 (requiring consideration of BAS).           

 
Paragraph 8 (Docks and overwater structures in areas of eelgrass):  We agree that the County 

should not impose requirements or restrictions in addition to those required by the 
Department of Natural Resources (DNR) and other agencies governing such developments.  

These requirements could be incorporated into the UDC and the County could conserve 

enforcement resources by deferring to the DNR regarding compliance with those requirements.        

 
Paragraph 9 (Modify Optional Council and PA Procedures):  We oppose any suggestion that 
these important decisions should be rushed through an abbreviated process.6

  While some 

                                                
6
  The “San Juan County CAO Update Work Plan (April 24, 2010 Discussion Draft) also 

included only a compressed time for final hearing and consideration regarding the CAO.  We 
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matters should not require three touches, we recommend formal hearings on all important 
policy decisions.  It is difficult enough for the people of San Juan County to participate effectively 

in the process; we believe that any reduction in the opportunity for formal public participation 

would significantly undermine public confidence in the process and ultimately the conclusions 

incorporated in the resulting CAO.  Furthermore, we do not believe that any number of 
“workshops” is a reasonable substitute for formal County Council hearings on important issues 

to be addressed in the CAO.  In particular, we request that the Council schedule formal hearings 

after appropriate workshops and public outreach regarding the hot button issues that have been 

identified (non-conforming use, reasonable use, and reduction of buffer size in urban areas) and 

any others that arise during the CAO review and update process.  

 

We support efforts to more efficiently secure advice on legal issues from the Prosecuting 

Attorney’s office.  We also believe that joint presentations to the Planning Commission and the 

Council may be efficient and effective regarding some matters, but we do not believe it is 
appropriate to bypass the Planning Commission regarding this significant planning task. 

 

Finally, we urge the Council to adopt the public participation plan and schedule for key steps 
and public hearings by Resolution so that the process will be well known and understood by all 

participants and so that unnecessary delays can be avoided through appropriate prior planning.        

 

 
Paragraph 11 (Tasks to Add):  We believe that two key tasks are still missing from the draft work 

plan: 

 

1. Identifying the problems, if any.  The most fundamental task missing from all prior 
documents prepared by the Planning Department is the identification of problems with 
the current provisions.   The adoption of BAS is not simply a perfunctory act.  It is 

required to limit the land use regulations and development restrictions adopted by the 

County to those that have an essential nexus and are roughly proportional to the harms to 

be prevented by the development in question.  

    

• Unless, after the adoption of BAS, the County can identify specific provisions of our 

current UDC that are not protecting critical areas (or some additional provisions 

that must be added to protect certain critical areas), there is nothing more to do.  

Those finding should be prepared to document the County’s review of its 

provisions for the protection of critical areas, and the name of the ordinance 

                                                                                                                                                          
encourage the County Council not to allow a rush to completion of this important policy making 

for our community.     
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should be changed along with conforming language changes and any clarifications 

that may be appropriate to facilitate administration going forward.     

 
• If the BAS reveals that there are problems with our current provisions, we need 

to list those problems and set about solving them in a manner that is consistent 
with the County’s responsibilities under the GMA.  Until we have identified any 
such problems, however, discussion or proposal of potential new regulations is 
premature and would put the cart back in front of the horse. 

We do not understand why the Planning Department refuses to include the 

identification of any problems in the current rules so that we can address them in 

an orderly and rational manner.  This step is absolutely essential both for due 
process and compliance with law and for the rational development of new 
regulations to protect our critical areas.  
 

2. Identifying Species for Habitat Protection.  The Council should adopt a list of species for 

fish and wildlife habitat conservation area protection at the outset.  This step is essential 

for all of the reasons that identifying the problem is critical.  It is also important to allow 

us to focus on a discrete set of habitat areas for discussion, development of BAS, and 

problem solving if necessary considering on the findings and BAS.  The County Council 
should hold a public hearing to designate the species subject to fish and wildlife habitat 
conservation area protection in the CAO.  This hearing should be held as soon as practical 

because the designation of species will define the necessary BAS review and focus any 

necessary policy development in these areas.    

 

Additional Comments 
 
Planning to Ask the Wrong Question (i.e., experts’ recommendations):   In the “San Juan County 

CAO Update Work Plan (April 24, 2010 Discussion Draft)” document, which was attached to the 

County Council Agenda of April 27, 2010 at Page 5 of 6 (item 7), the Planning Department 

indicated its plan to ask scientific experts for “recommended actions to protect Critical Areas 

from development.”  As noted above, the County is not required to develop the best or 

recommended approached to protecting critical areas, as long as we protect them. We are 

required to review our UDC regulations based on BAS to determine whether our current 

provisions are protecting critical areas.   

 

Contrary to the suggestion of the Planning Department, the proper question for our scientific 
experts is simply whether our current UDC provisions are protecting the critical areas.  Unless 

the answer is “no,” no further effort is necessary.  If the experts conclude that our current 
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provisions are protecting our critical areas, there is no basis for imposing more restrictive land 
use regulations on the people of San Juan County.  In the event the experts conclude that our 

current regulations are not protecting a type of critical area in some respect, that problem needs 

to be articulated so that we can determine how to solve it.  Even in that case, the ultimate 

question would not be the expert’s recommendation; it would be whether the proposed 

approach would protect the critical areas.   

 
Accept Peer Review Comments on Proposed BAS:  We are puzzled that the Planning Department 

actually appears to question whether the Council should “accept peer review comments” on BAS 

(See “San Juan County CAO Update Work Plan (April 24, 2010 Discussion Draft)” document, which 

was attached to the County Council Agenda of April 27, 2010 at Page 3 of 6.  Why should the 
County fear peer review of its experts or of materials submitted for consideration?  Only by 

asking tough questions can we hope to arrive at appropriate conclusions regarding these complex 

matters.   

 

• The County Council should conduct a hearing after documents submitted by the public 

for consideration in the BAS review and synthesis have been made available for public 

review to allow the public to ask questions and challenge any of the materials that have 
been submitted based on the criteria in WAC 365-195-905.  The hearing should allow the 

admission of peer review statements and additional materials solely for the purpose of 

challenging materials that timely were submitted for consideration.      

• The County Council should also conduct hearings before adopting any expert’s synthesis 
and report as BAS for San Juan County.  The purpose of these hearings would be to allow 

the public to ask questions on the record regarding the conclusions and findings reported 

by the scientific expert for consideration by the Council in making its legislative decision 

regarding the BAS.  

Why a Piecemeal Approach?:   We are concerned that “Prioritizing Planning Tasks (4-29-2010)” 
document reflects an intent to approach review of CAO-related UDC provisions in a piecemeal 

manner.  In particular, it appears that among items scheduled for work in 2010, at least the items 

ranked 2, 9, and 10 relate to critical areas.     

 

• We believe that issues such as “clearing grading, stormwater management, LID provisions, 

& review process for driveways” (item 9) should be considered along with other potential 

approached to protecting critical areas after the BAS for the county has been adopted and 

after any particular problems have been identified. The proposal to address these issues 
as a stand-alone project appears likely to be inefficient and presents the risk of 

inconsistent conclusions and regulations.  
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• Although characterized as “Basic Code Maintenance,” the issues identified in item 10 

include many items that will need to be addressed when updating the CAO.  Examples of 

such issues include, but are not limited to: “clarify and eliminate internal conflicts relating 

to non-conforming uses and structures” and “consider adding regs to limit light pollution, 

and “increase impervious area standards in commercial and industrial lands.”   

We do not understand why these issues, which are inextricably related to the imposition of new 

CAO regulations, are scheduled for separate consideration rather than consideration with the 

CAO update.           

 
Additional “Hot Button” Issues:   We recommend including the following questions as additional 

“Hot Button” Issues for hearing along with non-conforming uses and structures, reasonable use 

exceptions, and buffers in UGAs:  

 

(1) Interpretation and application of “no net loss” requirements 

(2) Balancing GMA goals 


